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A Research on Non-normative Clauses in Civil Code

LI Yan
(School of Law, Liaoning University, Shenyang 110036, China)

Abstract; A large number of non-normative clauses exist in Civil legislation in
China. The Civil Code continues this tradition. The identification standard is the
absence of normative character. It has neither the function of behavior guidance and
judgement basis, nor the auxiliary function of incomplete laws and regulations.
Non-normative clauses in civil legislation are divided into declarative clauses,
legislative purpose clauses, conscience clauses and academic rational clauses. The
reasons for the non-normative clauses in civil legislation are that the role of civil law
norms is biased, Legislative Construction Rationalism and Legislative Evolution
Rationalism are confused, the cost benefit of legislation analysis system in civil law
is missing, the level of civil theory research is low, the fascination and worship of
Pandecten jurisprudence is excessive and the boundaries between legal norms and
moral norms are blurred. The codification of the Civil Code in the future should
correctly position the referee attribute of the civil law excluding declarative clauses,
correctly position adjustment normative attribute of civil law excluding legislative
purpose clauses, correctly position the private law attribute of civil law excluding
public law repetitive clauses, correctly position the behavioral law attribute of civil
law excluding conscience clauses and correctly control the number of interpretative
provisions of civil law excluding academic rational clauses.

Key words: The Civil Code; non-normative clause; normative clause; declarative
clause; legislative purpose clause; academic rational clause; conscience clause
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